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JURISDICTIONAL STATEMENT
This appeal is from a conviction by a jury empaneled by the Honorable Parley
R. Baldwin of one count of possession of a controlled substance with intent to
distributed in violation of Section 58-37-8 U. C. A . The basis of the Defendant's
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STATE OF UTAH V GALLEGOS
Case Number 990531 -CA
jury was insufficient for the Jury to find the Defendant guilty of possession of a
controlled substance with intent to distribute and (3) that the Defendant received
ineffective assistance of counsel as guaranteed by the United States and Utah State
Constitutions..
The notice of appeal was filed with the Utah Supreme Court by the
Defendant pro se. On or about August 26, 1999 the Utah Supreme Court
instructed the District Court to appoint counsel for the Defendant for an appeal.
On October 6, 1999, judge Parley R. Baldwin of the District Court ordered the
Weber County Public Defenders to provide counsel for the appeal. On October 14,
1999 the undersigned received the Notice of Appointment. On the 14th of
August, 2000 the undersigned filed a motion for withdraw of counsel, which was
denied by this Court on the 25th of August, 2000. The jurisdiction of this Court is
conferred pursuant to U.C.A. Sec 78-2-2(3)(l).
STATEMENT OF THE ISSUES AND STANDARD OF REVIEW
Did the State deny the Defendant the right to have
compulsory process to compel the attendance of witnesses
in his own behalf by entering into a plea bargain with the
co-defendant, a condition of which was that the codefendant if called to testify would testify that the police
version of the events was accurate?
Was the evidence presented to the jury sufficient to find
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the Defendant guilty of possession of a controlled
substance with intent to distributed beyond a reasonable
doubt?
Was the Defendant denied effective assistance of counsel
as guaranteed by the XIV amendment to the United States
Constitution, Article IX of the Utah Constitution, see also
Strickland v Washington 466 U . S. 668, 688, 104 S. Ct.
2052, 2065 (1984) by the Defendant's counsel failing to
call witnesses to testify that the Defendant did not have on
his person a fanny pak at 11:13 p. m. on ]une 20, 1998.
STANDARD OF
REVIEW
The question of whether the State denied the Defendant the right to compel
the attendance of witnesses in his own behalf by entering into a plea bargain with the
co-defendant is a legal question, which the Court reviews for correctness. State v.
Dixon 560 P 2d 318 (1977) In reviewing whether the evidence was sufficient for
the Jury to find the Defendant guilty of possession of a controlled substance with
intent to distribute the Appeals Court will review the facts in the light most favorable
to the jury's findings. Spanish Fork Citv v. Bryan 975 P. 2d 501 (Utah App 1999)
Where ineffective assistance of counsel is raised for the first time on appeal, the
Appellate Court must determine as a matter of law, whether the Defendant was
denied effective assistance of Counsel State v Callahan 866 P 2d 590 (Utah App
1993; State v Rawlings 893 P 2d 1063, 1066-67 (Utah App 1995)
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STATE OF UTAH V GALLEGOS
Case Number 990531-CA
STATEMENT OF THE CASE
On June 20, 1998 Ogden City Police Officer Melissa Melcher was part of a
police sting operation wherein she was acting as a prostitute. At 25th Street and
Monroe Blvd in Ogden, Utah Officer Melcher was approached by Darling Lucero,
who spoke to Officer Melcher asking if the Officer was a snitch. Then Ms Lucero
asked if the Officer knew anyone who was interested in buying meth.
The Officer informed Ms Lucero that she did not know anyone who was
interested but she would like to buy a teener. Ms. Lucero said she would have to
get it from her old man at 26th and Jefferson. At approximately 11:00 p. m.
Officer Melcher moved her operation to the vicinity of 26th and Jefferson where the
Officer testified she saw Ms Lucero and the Defendant walking North on Jefferson.
She testified that the Defendant said lets get it down now, and took two baggie out
of a front fanny pack and gave it to Ms Lucero to give to the Officer.
At this point Melcher signaled for backup, and the Defendant ran, but hit the
curb and fell to the ground. Two other officers fell on the Defendant and arrested
him. The two officers testified that he had a fanny pack on him, which was empty.
The officers said that later following the trail where he ran they found two baggies,
which tested positive for cocaine. It was dark during the entire events and no fanny

3
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STATE O F U T A H V G A L L E G O S
Case Number 990531 - C A
pack was ever introduced as evidence, nor was one listed on the inventory taken
from the Defendant. The Defendant in his testimony at trial sworn that he never
had a fanny pack on him during these events.
Both the Defendant and Ms Lucero were charged by information with
possession of a controlled substance with intent to distribute. Ms Lucero accepted
the State's offer for a plea of a reduced charge. One of the terms of her plea
agreement was that if Ms. Lucero was called as a witness by the Defendant she
would testify that the facts that were testified by the police were true.
The Defendant choose to testified in his defense at the trial. The Defendant
in his testimony denied that he had a fanny pack. However, counsel for the
Defendant did not call any witnesses to support his denial of having a fanny pack in
his possession at the time he allegedly tried to possess the controlled substance with
intent to distribute it.
The jury chose to believe the police officers testimony and found the
Defendant guilty of one count of possession of a controlled substance with intent to
distribute with 1000 feet of a public building, a first degree felony.
S T A T E M E N T O F FACTS
Defendant was charged with one count of possession of a controlled

4
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

STATE OF UTAH V GALLEGOS
Case Number 99053 f-CA
substance with intent to distribute in violation of Section 58-37-8 UCA

The

information arose from events that occurred during the evening of June 20, 1998.
(T p 11). On the evening of June 20th Officer Melissa Melcher of the Ogden City
Police Department participated in what was entitled a "reverse sting operation" The
purpose of the sting operation was to arrest those individuals who were soliciting
prostitutes off the street. Officer Melcher dressed as a prostitute and started
working on 25th and Monroe Blvd in Ogden, Utah at approximately 9:00 p. m. (T
pg's 11-12).
After Officer Melcher had arrested three or four individuals for soliciting sex
one Darling Lucero approached Officer Melcher and asked if the Officer was a
snitch. Then Ms Lucero inquired if the Officer knew of anybody that was interested
in buying meth. The Officer replied that she did not know of anybody right then,
but she would like to buy a teener. (T. p 12) Ms Lucero replied that she did not
have it on her, but she would have to get with her old man back on 26th and
Jefferson. Ms. Lucero indicated that she would come back in 15 minutes and be
waiting at Central Middle School (T. p 12)
Officer Melcher testified that she made some more arrests and then she and
the detectives who were working with her decided to go to the vicinity of 26th and
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STATE O F U T A H V G A L L E G O S
Case Number 9 9 0 5 3 1 - C A
Jefferson. A t this location they were approached by an unknown white male who
was interested in buying cocaine. Officer Melcher answered that she did not know
of anybody except for this female that she met at 25 th and Monroe and she was
waiting for Ms Lucero to show up. (T p. 13)
A t that time Officer Melcher saw Ms. Lucero and the Defendant walking
along the street. Officer Melcher testified that they had been working at 26th and
Jefferson only 15 to 20 minutes and that it was just starting to get dark7 so it was
still light out. (T p. 14) However, Officer Steve Zaccardi of the Ogden City police
department testified that the events occurred at 11:13 p. m. while it was totally
dark outside. (T. p. 94)
Officer Melcher, the unknown white male, Ms. Lucero and the Defendant
started walking northbound in the 2500 block of Jefferson (T. p 15) Again Officer
Melcher stated that at that point it started to get dark and it was almost dark (T. p.
15) Officer Melcher stated that the unknown white male and she had other business
to attend to, but the Defendant said let's do the deal right now. Ms. Lucero did not
want to, but the Defendant said no, let's just do it right here. Stop making such a
commotion and attracting all the attention and it will be fine.
Office Melcher said the Defendant then pulled two baggies of meth out of a
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STATE O F U T A H V G A L L E G O S
Case Number 990531-CA
front fanny pack that was on the Defendant's waist, and handed them to Ms. Lucero
(T. p. 15) A t this time Officer Melcher gave a bust signal and the other detectives
came out, identifying themselves as police officers. The Defendant took off running.
Two of the Officers started after the Defendant (T. pg's 15-16)
Officer Melcher testified that the pack was open and that she could see a lot
of baggies in the pack. When the officers were bringing the Defendant back they
said there were no baggies in the pack. The officers started looking over the area
with flashlights, where they found two little baggies. Officer Melcher also testified
that other officers found other baggies in the middle of the street in the direction the
Defendant was running. (T. pg's 18-19) However, only two baggies were presented
to Art Terkelson of the Northern Utah Crime Lab for testing. ( T. pg's 116-117)
O n cross-examination Officer Melcher testified that when the Defendant was
arrested and booked into jail, it had just got dark. ( T. p. 25) But in response to a
further question of counsel for the Defendant Officer Melcher admitted that it was
dark when the chase was on and when the Defendant was arrested and the events
leading to the arrest of the Defendant only took approximately five minutes. (T. p.
26) When Ms. Lucero first approached Officer
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STATE O F U T A H V G A L L E G O S
Case Number 990531 - C A
Melcher, she requested that Officer Melcher pay her for protection as a prostitute.
However Officer Melcher believed that Ms. Lucero was a little intoxicated. ( T. p.
32)
In response to a question by the Defendant's attorney, as to what color the
fanny pack was, Officer Melcher stated that it was dark. I can't really remember.
But Officer Melcher testified that the fanny pack hangs on the waist, it has a zipper
and you open it up. Also it was hanging in from of the Defendant. Officer Melcher
also testified that she saw the Defendant open the fanny pack, reach into the fanny
pack and take out two baggies which he gave to Ms. Lucero. (T. pg's. 45-46)
Officer Melcher further testified that all she could see was a bunch of little baggies
and he brings out two. Officer Melcher did not put these events in her written
report of the incident. (T. pg's. 47-48) These events occurred after Officer Melcher
and the unknown white male had met Ms. Lucero and the Defendant at the corner
of 26 th and Jefferson which was under a street light. Ms. Lucero did not want to do
the deal under the street light, so they moved north on Jefferson. (T. p. 45)
Officer Melcher did not follow the Defendant on the chase, nor could she see
the Defendant after he started running. (T. p. 48) But Officer Melcher testified that
she saw that the Defendant was hit by one of the officers and that one of the other
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STATE O F U T A H V . G A L L E G O S
Case Number 990531 - C A
officers came and piled on the Defendant. ( T pg's 50-52)
Officer Melcher testified that the Defendant did not have the fanny pack on
him when he was taken to the hospital; or when he was booked into jail. It was not
on the property list at the jail which was prepared by Officer Melcher nor was the
fanny pack taken into evidence. (T. pg's 54-57)
A t the time Officer Melcher had contact with the Defendant she was wired
with a transmitter to the various police officers. However, Officer Steve Zaccardi
testified that he could hear what Officer Melcher was saying, but did not hear all
that other persons to the incident were saying because the transmitter came in and
out. (T. pg's. 70, 73) Further, Officer Zaccardi stated that it was so dark that no
individual could see inside the unmarked police vehicles at the claimed purchase
scene. (T. p 73)
Officer Zaccardi also testified that when the Defendant was running and also
when arrested he had a black fanny pack on his front. After the Defendant was
arrested Officer Zaccardi testified they found two small bags in the trail. (T. pg's
85-86) Officer Zaccardi did not see the Defendant reach in the fanny pack and get
something out of it or drop anything during the chase. (T. pg's. 101, 105)
However, Officer Zaccardi testified that at the time of the arrest he looked in the
fanny pack and it was unzipped and was empty. (T. p 108) The fanny pack was not

9
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STATE O F U T A H V G A L L E G O S
Case Number 990531 - C A
preserved; was it placed into evidence nor presented as evidence at the Defendant's
trial. ( T. pg's. I l l ,

114) Art Terkelson of the Northern Utah State Crime Lab

testified that no fanny pack was presented to him for fingerprint testing. ( T. p 124)
Even though it was totally dark, Detective Wayne Smith of the Weber County
Sheriff's office testified that he saw the Defendant with a fanny pack and take
something out of the fanny pack. ( T. p. 129) In sworn testimony at the trial the
Defendant denied that he every had a fanny pack on him during the evening of June
20, 1998. T p. 146) The Defendant also denied that he had drugs on him during
that night. ( T. p. 1 51)
Immediately prior to the Defendant's trial the State offered the Defendant a
plea bargain which he rejected, but the co-defendant, Darling Lucero accepted ( T.
October 15, 1999 hearing p. 3) The terms of the plea agreement were that Ms.
Lucero would plead guilty to possession of a controlled substance, to wit:
Methamphetamine and that Ms. Lucero would agree to the State's version of the
facts, thereby implicating the co-defendant. She agreed not to appear, and if
subpoenaed to testify, would not testify that the co-defendant was innocent. In
other words, that if Ms. Lucero was called to testify, she would say that the version
that the State has in the police reports is accurate as to her involvement and that is
all the testimony she would give. ( T. October 15, 1999 hearing, p 4)

10
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STATE O F U T A H V . G A L L E G O S
Case Number 990531 - C A
SUMMARY OF ARGUMENT
The only person, other than the Defendant, who knows the actual facts that
occurred in the evening of June 20, 1998 was the co-defendant, Darling Lucero.
The State, by conditioning the co-defendant's plea agreement, so that if she were
compelled to testify, she would only testify that the police version of the facts was
accurate this denied the Defendant the right to compel a witness in his own behalf
as guaranteed by Article I, Section 12 of the Utah Constitution. Because of the
inconsistencies in the evidence presented to the jury by the State, the evidence was
insufficient for the jury to finding the Defendant guilty of possession of a controlled
substance with intent to distribute beyond a reasonable doubt. The Defendant
received ineffective assistance of counsel by reason of counsel's failure to call
witnesses to support Defendant's testimony that he never had in his possession a
fanny pack when Darling Lucero contacted him at his sister-in-laws residence to
come to 26 th and Jefferson Avenue in Ogden, Utah and that 10:00 p. m. on the
night in question that it was too dark to see anything.
ARGUMENT
POINT I
THE D E F E N D A N T WAS DENIED HIS RIGHT T O
C O M P E L T H E A T T E N D A N C E OF WITNESSES IN HIS
O W N BEHALF A S G U A R A N T E E D BY ARTICLE I

11
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STATE OF UTAH V GALLEGOS
Case Number 990531-CA
SECTION 12 OF THE UTAH CONSTITUTION
WHERE THE STATE IN FASHIONING A PLEA
BARGAIN WITH THE CO-DEFENDANT IN EFFECT
TAMPERED WITH A DEFENSE WITNESS BY MAKING
ONE OF THE CONDITIONS OF THE PLEA BARGAIN
THAT IF THE CO-DEFENDANT WAS CALLED AS A
WITNESS THAT SHE WOULD SAY THAT THE
STATE'S VERSION IS ACCURATE AS FAR AS THE
DEFENDANT..
Article I, Section 12 of the Utah State Constitution provides that in criminal
prosecutions the accused shall have the right... to compel the attendance of
witnesses in his own behalf. Inherent in this right is that, except to the extent
excused because of self-incrimation, each witness will swear under oath to tell the
truth Section 76-8-508, U. C A provides that a person is guilty of a third degree
felony, if, believing that an official proceeding or investigation is pending or about to
be instituted, he attempts to induce or otherwise cause a person to (a) testify or
inform falsely, (b) withhold any testimony, information, document, item, etc.
In the instant case both the Defendant and the co-defendant, Darling Lucero
were served with an information alleging that they possessed a controlled substance
with intent to distribute. Both the co-defendant and the defendant were offered
plea bargains in the instant case. The co-defendant accepted her plea bargain, while
the Defendant rejected his plea bargain. The terms of the plea bargain accepted by
the Co-Defendant was possession of a controlled substance, to wit:
12
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STATE O F U T A H V . G A L L E G O S
Case Number 990531 - C A
Methamphetamine, a third degree felony. One of the conditions of the plea
agreement was that the Co-Defendant would agree to the State's version of the facts,
was accurate, thereby implicating the Defendant, and that the Co-Defendant would
not appear. That, if subpoenaed to testify, she would not testify that the Defendant
was innocent. ( T. October 15, 1999 hearing, p. 4)
There are only two individuals, who were parties to the event, and actually
from first hand knowledge know what the true facts are. The first party is the
Defendant who testified that he did not deal in drugs and did not have a fanny pack
on him at the time of the alleged event for which he was convicted. The second
party is the co-defendant, Darling Lucero, who was also a participant to the event.
There were many inconsistences in the testimony of the witnesses for the
State. The first is what time at night the event occurred. Officer Melcher testified
that it was still light at the Monroe Blvd. location, at 9:00 p.m. when she made
several arrests for soliciting. Two hours later, at 11:00 p.m. she said that she could
see not only the fanny pack on the Defendant, but his reaching into the fanny pack
and taking out two baggies to give to the co-defendant. She also testified that she
saw other baggies in the fanny pack.
Officer Zaccardi testified that the event occurred at 11:13 p.m. when it was
totally dark. He further testified that when he fell on the Defendant and arrested
13
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STATE O F U T A H V G A L L E G O S
Case Number 990531 - C A
the Defendant he had a fanny pack on his presence, but it apparently was not taken
into evidence, because no record of the fanny pack was ever made in an inventory
of the Defendant's possessions, nor was it produced as evidence in the trial. In
searching the area after the Defendant's arrest two baggies were found on the
ground. The baggies tested positive for methamphetamine, but no test was taken to
verify whether the Defendant ever had possession of the baggies.
Detective Wayne Smith of the Weber County Sheriff's office testified that it
was too dark for anyone to see into the vehicle he was in, but still it was light
enough for him to see the Defendant take two baggies our of the fanny pack and
give them to the co-defendant.
There was also testimony from Officer Melcher that she and an unknown
white male met the Defendants under a street light. However, the Defendant did
not desire to do the deal where it was light, so they moved down the street to a dark
area.
With all the contradictory testimony which was presented to the jury, the only
person, other than the Defendant who testified in his own behalf, was the codefendant, whose plea bargain denied the Defendant the right to call her as a witness
for the defense. This violated the Defendant's constitutional rights under Article I,
Section 12 of the Utah Constitution to compel the attendance of witnesses for the
14
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defense. Which denial deprived the Defendant of a fair trial before a jury of his
peers. If the Defendant, or any one else, had given the Co-Defendant something of
great value, not to testify in a certain way they would have been arrested for
tempering.
POINT II
THE EVIDENCE PRESENTED T O THE JURY WAS
INSUFFICIENT FOR THE JURY T O FIND THE
DEFENDANT GUILTY OF POSSESSION OF A
CONTROLLED SUBSTANCE WITH INTENT T O
DISTRIBUTE BEYOND A REASONABLE DOUBT.
This Court in the case of Spanish Fork City v Bryan 975 P 2d 501 (Utah
App 1999) reviewed a challenge to a conviction for insufficiency of the evidence.
At page 502 the Court stated "when reviewing a bench trial for sufficiency of
evidence, the Court must sustain the trial court's judgment unless it is against the
clear weight of the evidence, or if the Appellate Court otherwise reaches a definite
and firm conviction that a mistake has been made. State v Lvman 953 P2d
782,786 (Utah App. 1998)

The Court in Spanish Fork City supra stated the in

reviewing the trial court's ruling, we recite the facts in the light most favorable to the
trial court's finding. State v. Anderson 910 P 2d 1229, 1230 (Utah 1996)
The Court before it can uphold a conviction it must be supported by a
quantum of evidence concerning each element of the crime as charged from which
15
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the [factfinder] may base its conclusion of guilt beyond a reasonable doubt. State v
Murphy 617 P 2d 399, 402 (Utah 1980) In addition, "[a] guilty verdict is not
legally valid if it is based solely on inferences that give rise to only remote or
speculative possibilities of guilt" State v. Workman 852 P 2d 981, 985 (Utah
1993)
The Defendant was found guilty by a jury empaneled by the Honorable Parley
R. Baldwin of one count of possession of a controlled substance, with intent to
distribute within 1000 feet of a public building, a school or park, a first degree
felony.

.m

The jury based its verdict on the following testimony of various police officers
who were involved in the arrest of the Defendant. Officer Melissa Melcher of the
Ogden City Police Department, who testified that on the 20 th of ]une, 1998 at
approximately 9:00 p.m. she worked with four other police officers in a reverse
prostitution sting at 25 th St Monroe in Ogden, Utah.

While at that location

Officer Melcher was approached by Darling Lucero who offered to furnish her
protection for a fee. As part of the conversation Ms. Lucero inquired if the Officer
knew anyone who desired to buy drugs. In response Officer Melcher indicated she
was interested in purchasing a teener. Ms. Lucero stated she would have to get it
from her old man at 26 th and Jefferson avenue in Ogden.
16
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During this period Officer Melcher testified that it was still light, and
approximately fifteen minutes later she and the four officers moved to the vicinity of
26 th and Jefferson. While at that location Officer Melcher was approached by an
unknown white male who offered to trade drugs for sex.
Shortly thereafter the Defendant and Ms. Lucero were walking north on
Jefferson. Officer Melcher testified it was still light and when the Officer and the
unknown white male approached the Defendant and Ms Lucero during the
conversation the Defendant desired to move the events North on Jefferson to be
removed from being under the street light. However, Officer Steve Zaccardi
testified that the time was 11:13 p.m. and it was totally dark at the time.
Even though there was testimony that it was totally dark, Officer Melcher
testified that she saw the Defendant open a fanny pack that he had on his waist,
remove two baggies of white powder like substance and give them to Ms. Lucero.
Officer Melcher further testified that she saw numerous other baggies in the fanny
pack.
Upon the testimony that the Defendant removed the two baggies from the
fanny pack, Officer Melcher gave the bust signal and four other officers exited two
vehicles in the vicinity. The Defendant started running, Officer Zaccardi and one
other Officer gave chase. Again even though there was no testimony that any
17
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of the officers had flashlights or other methods of illumination, Officer Zaccardi
testified he saw the Defendant open up the fanny pack and drop two baggies, even
as the chase was on and it was totally dark.
The Defendant fell at the curb across the street, where Officer Zaccardi and
one other officer piled onto the Defendant. Officer Zaccardi testified that the
Defendant had a fanny pack on him at the time of arrest, but it was empty. Officer
Zaccardi testified that he removed the fanny pack as evidence, but it was never listed
on any jail inventory that was prepared of the Defendant's property, and was not
present to or examined by the Northern Utah Crime Lab for the Defendant's finger
prints, and never presented to the jury as evidence. The State's witnesses testified
that they did not know of the location of the alleged fanny pack.
When Officer Zaccardi arrested the Defendant and returned him to the place
where the alleged incident started, Officer Melcher asked if he found any baggies.
Officer Zaccardi stated no, and so two of the Officers started search for baggies.
The Officers found two baggies, which were later diagnosed by the Northern Utah
Crime Laboratory as containing methamphetamine. However, again no test was
made by the Crime Lab to determine whether the Defendant's fingerprints were on
the baggies. The Police Officers had not requested the test.
Detective Wayne Smith of the Weber County Sheriff's Office testified that is
18
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was so dark that no witness could see into the vehicle he was riding in, but he could
see in the dark that the Defendant had a fanny pack on him and that the Defendant
removed two baggies from the fanny pack and gave them to Ms. Lucero.
The Defendant testified in his own behalf that he never had a fanny pack on
him the evening of June 20, 1998 and further that he never dealt in drugs.
The evidence presented to jury clearly indicated that the alleged event took
place on or about 11:13 p.m. while it was totally dark. Further the events did not
conclude at the corner of 25 th Street and Jefferson Ave in Ogden, Utah, where
there was a street light. There was no evidence which showed that any one of the
officers had a flash light or other mean of illumination on their presence. Nor was
there any testimony as to how the officers could see the events when it was totally
dark. The only evidence presented to the Jury was the testimony of the Northern
Utah Crime Lab that they were presented two baggies, which were claimed to be
found in the vicinity of the event, and which contained methamphetamine. No test
was made on the baggies to link the baggies to the Defendant.
With these facts, even viewed most favorably to the jury verdict the evidence
was insufficient for the jury to find the Defendant guilty of possession of a controlled
substance with intent to distribute beyond a reasonable doubt.
POINT III
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THE DEFENDANT RECEIVED INEFFECTIVE
ASSISTANCE OF COUNSEL WHEN THE
DEFENDANT'S APPOINTED COUNSEL DID N O T
ADEQUATELY INVESTIGATE AVAILABILITY OF
PROSPECTIVE DEFENSE WITNESSES
This Court in the case of Salt Lake City v Grotepas 874 P 2d 136 (Utah App
1994) stated as follows:
"In Strickland v Washington 466 U. S. 668, 104 S Ct. 2052, 80 L.
Ed 674 (1984) the United States Supreme Court established a twoprong test for evaluating ineffective assistance of counsel claims brought
under the Sixth Amendment to the United States Constitution. Id at
687, 104 S. Ct. at 2064; accord State v. Templin. 805 P 2d 182,
186 (Utah 1990; State v. Snvder 805 P 2d 351, 354 (Utah App
1992). To establish ineffective assistance of counsel claim, defendant
must show, first, that counsel rendered a deficient performance that fell
below an objective standard of reasonable professional judgment, and
second, that counsel's deficient performance prejudiced the defendant.
Strickland 466 U. S. at 687, 104 S. Ct. at 2064; Accord Templin
805 P 2d at 186; -Snvderr 860 P. 2d at 354. To establish that
counsel's alleged deficiency was sufficiently prejudicial, defendant must
affirmatively demonstrate that there is a "reasonable probability" that,
but for counsel's errors, the result would have been different.
Strickland, 466 U. S. at 694, 104 S. Ct. at 2068; accord Templin.
805 P 2d at 186-187."
The Sixth amended to the United States Constitution states in part, "In all
criminal prosecutions, the accused shall enjoy the right to . . . have Assistance of
counsel for his defense. The right to counsel has been held to be "the right to
effective assistance of counsel." State v Templin at 186.
One part of the test set forth in Strickland v. Washington is that counsel's
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representation fell below an objective standard of reasonableness. To establish
compliance with this test. State v. Temolin at 187 stated that a failure of Defense
Counsel to make a reasonable investigation into the availability of prospective
defense witnesses complies with the first part of the Strickland test.
Central to the jury's finding the Defendant guilty of possession of a controlled
substance with intent to distribute was whether or not the Defendant had a fanny
pack on his person when he met Detective Melcher at 26 th and Jefferson Avenue in
Ogden, Utah. The Defendant testified that he did not have a fanny pack on when
he left his sister-in-laws house with Darling Lucero to meet Officer Melcher. (T. pg7s
138, 146) The only person, other than Darling Lucero, who could have testified as
to whether the Defendant had a fanny pack on when he left his sister-in-laws house
was the sister-in-law. It was Defendant's belief that she would testify that there was
no fanny pack. However, there is no indication that counsel for the defendant
investigated whether the sister-in-law knew and would testify if she saw that the
Defendant did not have a fanny pack on when he left her house. The man in the
Detective Wayne Smith's car, who had been arrested earlier, could have been called
and Defendant feels he testified that it was too dark to see anything.
Counsel for the Defendant called no witnesses to support the Defendant's
testimony that he did not have a fanny pack on his body or how dark it was at
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11:00 p. m. on the evening of June 20, 1998.

If there had been testimony that

the Defendant did not have a fanny pack on, there would have been no evidence for
the jury to find the Defendant guilty of the information. This makes the testimony
of witnesses who knew whether the Defendant had a fanny pack critical to the issue
of the Defendant's guilt to the charge. Failure to investigate and call defense
witnesses on this issue was deficient performance of counsel.
CONCLUSION
The Defendant was prejudiced by the State's entering into a plea bargain with
the co-defendant, which effectively hurt the Defendant. By giving the co-defendant
a plea bargain of reducing a 1$t degree felony to a third degree felony the State in
return had her agree to the condition that if called to testify, the co-defendant
would testify that the police version of the facts of the case were correct and the codefendant would not testify that the Defendant was innocent. Due to inconsistences
of testimony of witnesses for the State as to whether it was light or dark at the time
of the alleged event and that no one could explain or produce the alleged fanny
pack as evidence there was insufficient evidence presented to the jury for the jury to
find that the Defendant was guilty of possession of a controlled substance with intent
to distribute, beyond a reasonable doubt. The Defendant received ineffective
assistance of counsel, by reason of counsel's failure to investigate and call witnesses
22

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

STATE OF U T A H V GALLEGOS
Case Number 990531 -CA
who would testify as to the darkness and that the Defendant did not have a fanny
pack on his presence on the evening of June 20, 1998.
DATED t h i s / V of Se^jtepfber, 2000
QAASWQ

fAlflRICE RICHARDS
Attohiey for Defendant/Appellant
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Q.

And do you have any training to be an officer?

A.

Yes, I do.

Q.

What kind of training do you have?

A.

I went through the police academy.

And I attend

training every year to continue my certification.
Q.

What is your duty assignment?

A.

Right now I'm in community policing.

Occasionally I get

asked to do special details with detectives or the vice or
gangs or whichever.
Q.

What was your specific assignment back on June 2 0th of

this year?
A.

That specific assignment was to work as an undercover

agent and assist the gang and vice unit in a reverse
prostitution sting.
Q.

And what was -- when you say "a reverse prostitution

sting," can you just describe exactly what that was?
A.

Well, usually -- yeah.

Usually our vice will go out and

they'll go and get the prostitutes off the street.

This one

was to actually try and get the people that were soliciting,
the males that were soliciting the prostitutes.
Q.

What was your role in that investigation?

A.

I was an undercover individual.

I was wired and I was

to stand on the corner and see if I would get approached by
certain individuals that were looking for sex.
Q.

And did that occur on that evening?
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A.

Yes, it did.

Q.

Now, where did you start out this operation?

A.

I started at 25th and Monroe, and business was good

there.

We arrested probably three or four people at that

location.

And that's where I was approached by a female

named Darlene Lucero.
Q.

About what time did you start the operation?

A.

We started approximately nine o'clock.

It was still

daylight out.
Q.

And you mentioned Darling Lucero.

When did she first

approach you?
A.

It was still daylight.

I'm not sure exactly what time.

She came walking up the street, asked me if I was a snitch.
I said no.

She lifted her shirt up to show me that she

wasn't a snitch.

And then she asked if I knew of anybody

that was interested in buying some meth.

And I told her I

didn't know of anybody right now, but I was interested and
I'd like to buy a teener.
Q.

And what did she do then?

A.

She said that she didn't have it on her.

She'd have to

get with her old man back down on 26th and Jefferson.
asked if I had the money.

I said yes.

have any money on me at the time.
would come back in 15 minutes.

She

But I really didn't

And she said that she

She'd be waiting at Central

Middle School, she'd whistle for me, to keep an eye out for
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her.

And if I -- if she didn't come back that I could catch

her down around 26th and Jefferson and Adams.
Q.

And then did you wait?

A.

We waited and we made some more arrests and I thought

maybe with the arrests going on she might have come back and
seen what was going on and then left and not -- decided not
to come back.

We made a few arrests and then I was more

interested in going after her for the -- the felony instead
of the misdemeanors that we were getting.

And I asked the

detectives that were in charge if we could go down and work
around 26th and Jefferson because she offered to -- she
wanted me to pay her $50 for protection, and she said she'd
get me a gun and that she would protect me and deal with
anybody that messes with me, get me clean Johns, make sure I
got checked for AIDS and other stuff every six months.

So I

was more interested in what was going on down at 2 6th and
Jefferson with her.

She seemed like a pretty big player.

Q.

So did you move to 26th and Jefferson?

A.

So we moved to 26th and Jefferson.

little bit.

I waited there for a

We made another arrest on another John.

I was

approached by an unknown male, white male that was looking
to buy some rock, which is cocaine.

I told him I didn't

know of anybody, except for this female that I met up at
25th and Monroe.

She was supposed to be hanging around here

and that's what I was waiting for.
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And we started to talk and then he was going to be
another potential solicitor.
for sex.

He offered me $20 and speed

And at that time the defendant, Joe Lucero (sic)

and Darlene - - o r Joe Gallegos and Darlene Lucero came
walking down the street.
Q.

Now, by this time, about how long had you been operating

that evening?
A.

Probably -- right there at 26th and Jefferson?

Q.

Yeah.

A.

We were only there about 15, 2 0 -- 15 minutes maybe.

Q.

What were the lighting conditions at that point?

A.

It was just starting to get dark so it was still light

out, and that's how I could see them walking down the
street.

They were in the 2600 block of Jefferson walking

northbound.

And I said to the individual that I was with, I

says, well, there they are right there.
meth.

They've got some

Let's get some from them.
And at that point Darlene approached me and we started

walking and she asked if I had thought about what she had
offered me, about paying her the money.
still thinking.

I says, well, I'm

She said she wanted 10 percent.

And we

were bickering about -- back and forth on that.
And I says, well, me and him would like to buy some
stuff that you said you had.

And that's when she looked at

Joe -- and I can't remember exactly what she said, but
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basically his permission to sell us two teeners.

And he

says, yeah, let's do it.
And she goes well, let's walk down the street.
started to walk in the 25 —

And we

northbound 2500 block of

Jefferson and -- and I says, well, let's just do it right
here.
The detectives were parked on the 2500 block of
Jefferson and we actually stopped right in front of their
car.

And at that point it started to get dark.

almost dark at that point.

It was

And I says well, him and I have

got some business to attend to, let's just do the deal right
now.

And she didn't want to and Joe says no, let's just do

it right here.

Stop making such a commotion and attracting

all the attention and it will be fine.
And then she looked at Joe and Joe pulled out two
baggies of methamphetamine out of a front fanny pack that
was on his waist, handed it to Darlene and Darlene was doing
this (demonstrating), kind of flicking it.
And the individual that I was with actually was going
to pay for my drugs, also, and his.

He was buying a teener

for me and a teener for him, which is $20 worth of
methamphetamine.

And he started to hand Joe the money and

that's -- I had been giving the bust signal this entire time
and that's when the detectives came out, identified
themselves as police officers.

Joe took off running.
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the officers -- there was four officers and two cars.

They

all took off running after Joe and I was standing there with
Darlene and this other guy.

And then once the other guy

noticed there was no other officers there besides myself, he
started running, and Darlene started walking off.

And I

grabbed Darlene and another officer, Smith, I yelled at
Officer Smith to go get the other guy and he took off in a
foot chase and ended up losing him behind -- in an alley
behind some houses.
Q.

Now, you mentioned some things as you were talking that

we may want to go back and -A.

Okay.

Q.

-- and explain a little bit.
First of all, you mentioned that while you were having

a discussion with the defendant and Darling Lucero about the
drugs and she was holding the drugs up that you gave a bust
signal.
A. Yes.
Q.

What -- what do you mean by that?

What -- what were you

trying to do?
A.

We prearranged the bust signal if I -- for everything,

for solicitors or -- or whichever, and it was happy Father's
Day.

It was like the next day was Father's Day.

So the

bust signal was happy Father's Day was the -- the audio, and
the visual signal was to take my purse off my shoulder. And
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can't remember for sure.
Q.

And are you familiar with the distances that we're

talking about here?
A.

A block is usually about 600 feet.

And another

detective measured it to be 800 and something feet exactly.
I can't remember.

It's written down on his notes, I think.

Q.

That was to which, the park or the school?

A.

I think that was to the school.

Q.

Okay.

Now, after you gave the bust signal and the

officers chased the defendant and you grabbed Ms. Lucero; is
that correct?
A.

Yes.

Q.

What happened at that point?

A.

At that point we -- I placed Ms. Lucero under arrest.

She was telling me she had never done this before, which I
found hard to believe.

And then Officers Machielson,

Lucero, and Zaccardi were bringing the defendant back to the
vehicle.

And I asked if he had found the rest of the drugs

because when the pack was open, I could see a lot of little
baggies.

And he said no.

They went and - - w e started

looking with our flashlights.

At this point it was dark.

We started looking with our flashlights for the drugs.
drugs that Darlene had gotten from Joe, she dropped.

The

So we

started looking for them and they were right there where we
were standing.

We ended up finding those two little
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baggies.

And then one of the detectives -- I'm not sure

which one -- found the other baggies in the middle of the
street in the direction that Joe was running.
MS. SJOGREN:

That's all I have.

Thank you.

THE COURT:

Mr. Caine, you may cross.

MR. CAINE:

Thank you.

CROSS-EXAMINATION
BY MR. CAINE:
Q.

Officer Melcher, do you have copies with you of the

reports that you filed in this case?
A.

Yes.

Q.

How many reports did you file?

A.

I just did one report.

Q.

All right.

Q.

MR. CAINE:

May I approach the witness, Your Honor?

THE COURT:

You may.

(By Mr. Caine)

I've been provided with two reports by

the State and I want to show them to you to make sure that
we're looking same thing.

as I talk with you about them - - a t the

One appears to be handwritten, consisting of

two pages -A.

Uh-huh.

Q.

-- and I believe it has your name in the bottom

left-hand corner.
A.

Do you see that?

Yeah.
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A.

No.

Q.

So it was light enough that you were concerned maybe

that you wanted the assistance of the darkness -A. Yes.
Q.

--in order to pull all this off, and it wasn't dark

enough yet, but you began to draw some attention, as you've
indicated?
A. Yes.
Q.

And made assertions that there were a number of

solicitations before the individual you've talked about as
Darlene Lucero came to you?
A.

Yes. We -- I believe I made like --we might have made

one arrest, and then Darlene was the second person that came
and approached me.
Q.

Okay.

How -- how long would you say it took from the

time you got there until Darlene came?
A.

Maybe 15 minutes.

Q.

Fifteen minutes or so.

So that would have put it at

nine o'clock or a little?
A.

Yeah, or a little after.

Q.

And what time was it when everything concluded, when

Mr. Gallegos was arrested and put in the car and taken off
to jail?
A.

What time was that?

I'm not sure.

myself.

I didn't actually book him into jail

It was just got dark though.
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Q.

Okay.

You say it still just got dark.

A.

Because when I -- when I first saw them it was - - i t was

just getting dark.
Q.

You could still see down the street.

Isn't it really true that everything that happened with

Mr. Lucero (sic) took place at about eleven o'clock at night
when it clearer was dark?
A.

When - - i t was dark when the chase was on and then he

was arrested, yeah.
Q.

Well, but the activities involving -- that you claim

involve Mr. Lucero (sic) -- which was the transfer of what
you claim was meth to Darlene and then to you and all of
that, that all took place very quickly, didn't it?

It

didn't take an hour and a half.
A.

No.

Q.

Might have taken five minutes.

A.

Maybe five minutes.

Q.

Maybe five minutes at the outset.

So you say Officer

Zaccarlo (sic) is one of the other individuals there?
A.

Zaccardi.

Q.

Zaccardi, I'm sorry.

A.

Yes.

Q.

And if I were to tell you that in his report he

And he wrote a report about this?

indicated that the time of this occurrence was at 23:13 in
military time, that's 11:13 p.m, is it not?
A.

Yeah.
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A.

It is because it's personal use and it's cheap.

Q.

All right.

A.

Uh-huh.

Q.

All right.

A.

In a little small ziplock bag.

Q.

All right.

Cheap and for personal use.

And it's packaged usually how?

So you said, I want a teener.

Was there a

price discussed at that point?
A.

I can't say for sure.

I thought she said $2 0, but I

can't say for sure.
Q.

All right.

You can't say for sure.

So she then said

she was off to go get her or off to do whatever?
A.

Well, and then we continued to talk and --

Q.

About being a pimp and all that sort of stuff?

A.

Yeah, and that's --

Q.

All right.

A.

-- another thing that interested me was the guns and --

Q.

All right.

A.

-- that she wanted to -- me to pay her for protection.

Q.

All right.

She wanted you to pay her for protection,

that she had access to guns and all of this?
A.

And she was a little intoxicated.

Q.

I was about to ask you, her demeanor, did it at least

indicate to you that she was on something, whether it was
alcohol or drugs, herself?
A.

Yeah.

Not so bad to the point that she couldn't walk or
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closer to where he lives or wherever else to do the deal?
A.

Right, because we were right under a streetlight on the

corner.
Q.

All right.

And she didn't want to do that where it was

that visible apparently.
A.

Right.

Not right on the corner.

Q.

And you were because there was a -- you knew you had

some back up close, right?
A.

Uh-huh.

Q.

This is the unmarked police car again with deputies in

it who were in plain clothes, right?
A.

Yes.

Q.

You wanted to have it done there for obvious reasons so

that if something went wrong, you'd be protected.
A.

Right.

Q.

Okay.

A.

Yes.

Q.

All right.

Is that a fair statement?

At that point then, who opened the fanny

pack?
A.

Joe did.

Q.

Okay.

A.

Yes.

Q.

Okay.

A.

Well, after him and Darlene got in their little argument

You actually saw him do that?

And what did he do when he opened the fanny pack?

he opened up the fanny pack -- let's just do it right here.
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Opens up the fanny pack, pulls out two teeners.

And this

unknown male that was with me said that he was going to pay
for mine, also.

So this guy whips out two 20's and Darlene

grabs the teeners and she does this thing (indicating), and
she's like how's that?

Is that fat enough?

And -- and at

this point I wasn't really -- I mean, I was giving the bust
signal a couple of times.
Q.

Right.

You've told us about that.

But the sequence is then, you say that you actually see
Joe take two small packages out of this fanny pack that
you've talked about.
A.

Yes.

Q.

Hand them to Darlene.

A.

He had them out like this, she grabs them.

Q.

She grabbed them.

A.

I don't know if she grabbed or he handed, but --

Q.

All right.

Whatever.

And she's testing them and then

she delivers them either to you or this other person?
A.

She was about to.

Q.

She was about to before all --

A.

Uh-huh.

Q.

-- all the bells and whistles go off.

Okay.

Now, you

testified in your testimony earlier that because of some
things that happened later, you were able to look inside the
fanny pack and see additional packages --
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A.

Yes.

Q.

--of what you believed to be meth. WhenL did you do

that?
A.

When we decided to stop and do the deal right there --

Q.

Right.

A.

-- we're like right next to each other.

Q.

Okay.

A.

So there's -- there's me , there's Darlene , there's Joe,

and then there's this other guy next to me.
Q.

All right.

A.

So we're all right there , he opens it up. Alls I could

see -- I can't say if it was methamphetamine or not from
what I saw.

Alls I could see was a bunch of little baggies

and he brings out two.
Q.

Okay.

Is there a reason you didn't put that in your

report?
A.

No, no reason.

Q.

Maybe because it didn't happen?

A.

No.

Q.

Look at -- through your report very caref ully.

say anything in -- it's in front of you there

Do you

Do you say

anything in there about your ability to look inside that
fanny pack and see anything?
A.

No.

Q.

In fact, you don't even say that you got a good look at
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anything that was in there, do you?
A.

No, I didn't.

Q.

Okay.

So all that is testimony that you have told us

today, but doesn't exist in your report; is that right?
A.

Pardon me?

Q.

I say all that is testimony that you're now giving today

that doesn't exist anywhere in your written report of this
offense.
A.

Yes.

Q.

But it made it very important because you indicate that

when you find additional packages dropped along the way, you
knew that had to be from the fanny pack because you'd seen
them in there and that was your testimony, wasn't it?
Earlier today?
A.

No, I didn't say it had to be, but --

Q.

That's what you'd suspected?

A.

- - h e was running so -- yes, that's what I suspected.

Q.

All right.

But none of that is in your report either,

is it?
A.

No.

Q.

Because you didn't see him running -- you didn't follow

him on the chase.
A.

I didn't follow him.

Q.

All right.

Now, after you say -- after trying to signal

everybody, then the plain clothes officers come out and
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that's when Mr. Gallegos takes off running?
A.

Yes.

Q.

Is that right?

And were there weapons drawn when they

came out of the car?
A.

I can't remember.

Q.

Could they have been?

A.

Probably.

Q.

All right.

And, again, if a person had been there, just

standing on the side of the street and seeing these
individuals come out of their cars perhaps with a weapon
drawn, there was nothing visibly to indicate that they were
police officers?
A.

No, other than the fact they yelled it several times.

Q.

Okay.

They may have yelled it, but in terms of being

able to visually see anything, the cars were unmarked,
right?
A.

Right.

Q.

Officers in plain clothes?

A.

Yes.

Q.

Okay.

Gallegos.

At that point they take off chasing after Mr.
You didn't participate in that particular

activity.
A.

No.

Q.

You stayed at the location.

A.

Yes.
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immediately from the scene to the emergency room, I'm
assuming?
A.

Yes.

Q.

All right.

A.

Yes.

Q.

Was he dressed in the same - - h e didn't - - h e wasn't

And you actually participated in that?

taken back, changed clothes, wasn't taken back to his house
or anything like that?
A.

No.

Q.

He was as he was when you saw him going to the hospital?

A.

Yes.

Q.

Did he have the fanny pack with him?

A.

No, I don't think so.

Q.

Who took it?

A.

I think the detectives did.

Q.

Okay.

Q.

I think they took that.

MR. CAINE:

May I approach the witness, Your Honor?

THE COURT:

You may.

(By Mr. Caine)

Let me indicate what I've had marked as

Defendant's Exhibit Number 1 and ask you if you can identify
that document there?
A.

Yes.

That's my property sheet, so, you know, I do

remember being at the booking.
Q.

Okay.

Well, let's first tell the -- we'll refresh your

memory here.

Let's first tell the jury what we're looking
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at.

This is a copy of what's titled a WCCF Inmate Property

Sheet.

WCCF stands for Weber County Correctional Facility,

I think, doesn't it?
A.

Uh-huh.

Q.

That means, in layman's terms, jail?

A.

Uh-huh.

Q.

That's where Mr. Gallegos was taken and booked after he

Right?

was taken up to the hospital. And this is a document that
bears your signature, does it not, in the lower left-hand
corner?
A. Yes.
Q.

So I'm assuming it's also a document that you filled

out; is that right?
A.

Yes.

Q.

And would I be correct in saying that it describes

property that effectively was with Mr. Gallegos when he was
booked into the jail?
A.

Yes.

Q.

All right.

And just so that we're clear, the document

lists a white cap.

Is that actually your handwriting of

that?
A. Yes.
Q.

A T-shirt is what it says, white?

A.

Uh-huh.

Q.

All right.

One shorts, black sweat?
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A. Yes.
Q.

Is that correct?

Two shoes, black?

A. Yes.
Q.

Two white socks; is that right?

A. Yes.
Q.

And one necklace, gold in color; is that right?

A. Yes.
Q.

In other words, so that's everything that went with him

to the jail?
A. Yes.
Q.

Is that correct?

No fanny --

MS. SJOGREN:

Q.

No objection, Your Honor.

MR. CAINE:

Okay.

THE COURT:

One is received.

MR. CAINE:

Thank you.

(By Mr. Caine)

I'll offer Exhibit Number 1.

No fanny pack is listed there; is that

right?
A.

Right.

Q.

Therefore, if there had been one there at that time, you

would have noted it?
A. Yes.
Q.

Is that correct?

So your indication is that it was --

you didn't specifically take that fanny pack and put it into
evidence?
A.

No, I didn't.
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Q.

Do you believe someone else did?

A.

I don't remember.

Q.

Do you know where the fanny pack is actually to this

day?
A.

It's probably in evidence, I hope.

Q.

Okay.

Well, if I were to tell you that it isn't in

evidence, would that surprise you?
A.

No.

It's possible that, if I remember right, when I got

back to Detective Zaccardi's office he was just dealing with
the drugs themselves.
Q.

Okay.

In any event, you -- this -- this fanny pack

which you have described as, in effect, containing the
substances that are the subject of this action, and from
which Mr. Gallegos reached to give them to Darlene Lucero,
you didn't secure from him after he was arrested, right?
A.

No.

Q.

Nor did you note it on a property inventory when he was

booked into the jail, correct?
A.

Correct.

Q.

Nor do you know where it is to this day?

A.

Right.
MR. CAINE:

Thank you.

That's all I have.

THE COURT:

Thank you.

You may stand down.

MS. SJOGREN:

Your Honor, I do have some further

questions.
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And then during the conversation it kind of went into
drugs and -- and the use of drugs and so on. And I believe
Ms. Lucero asked Officer Melcher if she wanted some drugs.
I can't remember how that conversation went, but I know that
officer -- I remember on the bug Officer Melcher saying that
she only had enough for a teener on her right then. And
Darlene said -- or Ms. Lucero said well, I got to go get it
from my boyfriend, I'll be back.

She made a comment she

would come up to the corner and whistle, or something to
that effect, and she'd be back in like half hour or
something so -- and she left.
Q.

Okay.

Now, during these conversations, could you hear

everything that everyone was saying?
A.

No.

I could mostly -- I heard just about everything

that Officer Melcher was saying because the bug was located
on her person, but depending on the distance and stuff she
was to the individual she was speaking with, it was kind of
coming in and out. And depending on the background traffic
and -- and, you know, how loud the person was talking and
stuff, it kind of -- so I didn't hear specifically every
word, but I -- I heard the majority of the conversation.
Q.

Okay.

Now the things that you've just related, are

those things you heard or are those things that Officer
Melcher told you?
A.

Those are the things I heard.
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next to us, and finally Darlene stopped and the four of them
were standing right next to my car.
Q.

Can you give us an estimation how far away?

A.

From me to you.

Q.

Okay.

A.

They were up.

Are your windows up or down?
Because, again, we still had -- we still

had a patron in our car and we were issuing a citation at
the time, and he was in the back seat with Detective Smith.
Q.

Uh-huh.

A.

And we had our radios and had the bug, and so I wanted

the windows up to kind of keep quiet because I thought -and they kept looking in our car, but they didn't --it was
pretty dark so they couldn't see us.
Q.

Uh-huh.

What kind of a car did you have that night?

A.

I have a Dodge Sprint.

It's a maroon, four-door.

It

doesn't look like a police car.
Q.

So there are no markings on it?

A.

No.

Q.

Do you have your lights on inside the car?

A.

No.

Q.

And so the conversation, I take it then from what you've

said, you were still listening over the device.
A.

Yes.

Q.

You were hearing through the windows.

A.

No, I was -- I heard it on the bug.
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you notice anything about him specifically?
A.

I don't understand the question.

Not --

Q.

Did he -- well, you know, what was he -- do you know of

anything that he was holding or wearing or did you notice
anything like that?
A.

At that -- when I was struggling, no, but when we were

running -- I found out later what it was, but as we were
running he kept putting his hands toward his waistband, but
he had his back to me. At that time I didn't know what it
was.

But then after we made -- after we got him handcuffed,

he had a fanny - - a black fanny pack on his -- well, it was
right here on the front.
Q.

Okay.

So you -- you weren't focussed on that, I take

it?
A.

While he was running I was because that's --

Q.

Okay.

A.

-- where people want to keep guns, but I couldn't see

what it was because he had his back to me, but his hands
kept going down and he would run and then his hands would go
back.

And, I mean, that's always a concern, that he had a

gun or something.
Q.

But you didn't see a weapon of any kind?

A.

No.

Q.

And there wasn't a weapon found?

A.

No.
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Q.

Okay.

After you stopped the defendant and got him

handcuffed, what did you do?
A.

I took him back over to where Officer Melcher was and

the other officers and our vehicles were and I sat him down
and - Q.

Where did you seat him?

A.

On the curb.

Q.

Okay.

A.

And then detective -- well, I talked to Melcher -- I

want to say Melissa -- but I talked to Officer Melcher and
she asked me, did you -- did you find the -- find the dope
or find the drugs?

I was like no, his fanny pack was empty.

She goes, he has it, I know he has it because I seen it.

So

I said, well, he must have dropped it.
So we started backtracking our trail back to where he
ran to where we caught him and we found two small -- I think
it was two bags in the trail, in the street and around the
curb there where he was running.
Q.

Okay.

And what did you do with those after you found

them?
A.

I collected them.

I took them back to the office where

I performed a -- what they call a field narcotics test kit
for methamphetamines, and they had a positive result.

And I

placed them in evidence.
Q.

Did you also collect any other evidence that night,
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A.

Yes.

Q.

That would have been after nine o'clock, but before

11:13, would it not?
A.

Yes.

Q.

In other words, you've testified I think that you got up

there right around dusk, was still a little light, maybe
9:00 o'clock.

You made a few, there were -- there were a

few solicitations before this.

Your report indicates

that your report of this incident was done at 23:13 hours.
That would be 11:13, wouldn't it?
A.

Yes.

Q.

You wrote that on your report; is that right?

A.

It might be on the one I typed, but the one that our

record's clerks type, it's not there.
Q.

Well, would you disagree with that?

Let me show it to

you.
A.

No, that's -- that's pretty consistent with the time.

Q.

All right.

So whenever this happened, it happened

sometime between nine o'clock and 11:13 p.m. on the evening
of the 20th of June of this year?
A.

Yes.

Q.

All right.

When you first noticed that this individual

in Exhibit 7 there had approached Officer Melcher, what were
you doing?
A.

Over on 25th and Monroe?

Is that --

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Laurie
C.S.R.
Machine-generated
OCR, mayShingle,
contain errors.

101

they were standing on the corner there was a -- I believe
there's a streetlight across the other side.
Q.

All right.

A.

And you could see them.

And as they walked basically

closer, it got darker.
Q.

Okay.

A.

So I wasn't able to see tspecifics.

Q.

So you never saw -- even though you were listening and

obi

serving the area, you never saw Mr. Gallegos reach into a

fanny pack and get something out of it?
A.

No, I did not.

Q.

You didn't even see the jEanny pack at that point.

A.

That's true.

Q.

Right?

A.

Yeah.

Q-

This is at the time when the four of them were there

bei

side you.

A.

Yes.

Q.

Now, you were listening.

A.

Yes.

Q.

On the device.

And as I -- and I'll call your attention

to your statement, as I heard your testimony today, the only
thing you ever heard Mr . Gallegos say essentially was -we!LI, let me read this sspeciiEically -- let's just do the
de<=il right here, or let ' s do the deal right now.
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estimate?

Maybe 20 feet, 25 feet?

A.

Yeah.

Q.

Okay.

A.

At that time I didn't know, but it turned out that

And who else was chasing him with you?

Off icer Machielson -Q.

Was behind you?

A.

-- was behind me, yes.

Q.

All right.

A.

I didn't know that at the time, but yes.

Q.

I understand.

A.

Yes.

Q.

At least of the law enforcement persons.

A.

Yes.

Q.

Now, as you watched him, you didn't see him drop

But you were the closest to him.

anything on the ground.
A.

No.

Q.

Is that correct?

A.

That's correct.

Q.

You saw some hand movements in the front as I -- as I

understand it.
A.

Yes.

Q.

Which you believed might signal the use of a weapon.

A.

Well, I didn't know, but that was a concern.

Q.

Sure.

A.

Yeah.
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Q.

All right.

Then you get a -- let me make sure I

understand this.

Somebody calls you or you have a

conversation indicating, did you find the drugs?
A.

I had talked to Officer Melcher.

Q.

All right.

And that's after you had him handcuffed and

back to your vehicle -A.

Yeah.

Q.

--is that correct?

A.

Well, and I looked in his fanny pack and it was unzipped

and I could see there was nothing in it so -Q.

Okay.

So at that point that's the first time you saw

the fanny pack -A.

Yes.

Q.

-- such as it is. And it was there and nothing was in

it.
A. Yes.
Q.

You actually reached inside and checked it out?

A.

Well, it was wide open.

Q.

All right.

A.

I didn't -- after we got back over there later I

You could tell.

examined the whole thing, but the pouch was just -- yeah, it
was laid open.
Q.

Okay.

You could see in it.

And you observed -- you could then observe,

obviously, how he was dressed?
A. Yes.
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Q.

Right.

A.

It was in my possession the whole time.

Q.

All right.

Took it there for preservation purposes.

A. Yes.
Q.

All right.

So that they could then be used in court.

A. Yes.
Q.

Now, the fanny pack from whence both Officer Melcher and

you, apparently, are claiming these drugs came from, was not
preserved in that fashion, was it?
A.

No, it was not.

Q.

In fact, you never did take it or attempt to take it

into evidence?
A.

Well, I had it in my possession, but I didn't place it

into evidence.
Q.

All right.

You had it?

A.

I had it.

Q.

Upon leaving the scene of where this incident took place

it was in your possession?
A.

(Nods head up and down.)

Q.

Okay.

Then he was -- as I understand it, Mr. Gallegos,

at his own request, was transported by a police vehicle up
to the emergency room of the McKay Hospital?
A. Yes.
Q.

Is that right?

A. Yes.
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A

It does.

Q.

And, in fact, it -- it denotes a cap, doesn't it?

A.

Yes.

Q.

But it does not denote a fanny pack.

A.

No.

Q.

Thank you.

So that the fanny pack, no one knows where

that is, apparently?
A.

Well, I -- I placed it in the -- in property.

If they

filled out a new sheet or the jail added it on the computer
or -- I don't know what they did to it.
Q.

All we know is it isn't here today, it wasn't placed in

evidence, and it's not part of his property inventory, was
it?
A.

Not that one, no.

Q.

Well, and you didn't do one, apparently?

A.

No, I didn't.

Q.

Is that correct?

A.

That's correct.
MR. CAINE:
MS. SJOGREN:
THE COURT:

Thank you.

That's all.

Nothing further of this witness.
Okay.

You may stand down.

Laurie, are you okay?
COURT REPORTER:
THE COURT:
MS. SJOGREN:

Sure.

Call your next witness.
State calls Art Terkelson.
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position?
A.

I have my bachelor degree from Weber State University in

Police Science and Chemistry.

And I've worked at Weber

State University Crime Lab since 1974 and was transferred to
the Department of Public Safety in 1994.
I've been to specialized schools in drug identification
sponsored by the Drug Enforcement Administration and Police
Officers Standards and Training here in the State of Utah.
Q.

And with regard to the case that you've been subpoenaed

to talk about today, did you do any testing in this case?
A.

Yes, I believe I did.

Q.

I'm going to show you what's been marked as Exhibits 9

and 10 and ask if you recognize those?
A.

Yes.

This -- now I can state affirmative that I do

recall receiving this as evidence and I recall testing it.
Q.

And how is it that you're able to recognize that when

you look at it?
A.

State's Exhibit 9 is consistent -- and 10 are each two

paper sacks.

I have a case number and my initials affixed

to both samples -- both items.
Q.

And I see there is some writing in red and some writing

in black.
A.

Which writing is yours?

Mine's the black.

My initial case number, and my

initial and date on the back.
Q.

Okay.

And when you tested these, what kinds of tests

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated
OCR, mayShingle,
contain errors.
Laurie
C.S.R.

117

did you employ?
A.

First I -- we gave it a lab case number so we could

recognize it again, be able to identify it from any other
evidence in the evidence --in the laboratory at any time.
There's a generated -- computer-generated case number that
is given.

We make a bar code sticker.

That's affixed to

the evidence so we can code --we can scan and identify
where that evidence is at any time.
First thing I did was log it in, give it that case
number, and then it was logged into the evidence room until
such time that I was able to take it out and analyze it.
First thing I did was break the seal, the
manufacturer's seal, and inventory the items to make sure
everything that was listed was actually in the package.
Q.

Okay.

So did you then -- you received a list with the

packaging?
A.

Yes, Ma'am.

There's a form filled out by the submitting

officer, and then again by the officer who is in charge of
evidence.

He brought the evidence up to us, we filled out a

form, we each signed it and then this evidence was then
logged into the evidence room.
Q.

And you mentioned that -- something about a

manufacturer's seal.

What were you referring to when you

mentioned that?
A.

Well, on the paper sack the -- when it's manufactured
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and the officer who brought the evidence to us.

It has the

suspects'-- at that time they were suspects' -- names and
some -- some basic information about them, and then the type
of case it is.

In this case it's -- it's drugs or

controlled substance paraphernalia case.
Q.

I see.

Okay.

(Ms. Sjogren tenders document to Mr. Caine.)
MS. SJOGREN:

I believe that's all the questions I

have, and I'll allow you to have this back.
CROSS-EXAMINATION
BY MR. CAINE:
Q.

Mr. Terkelson, up in the crime lab where you work you do

other things besides drug testing; is that right?
A.

No, sir, we don't.

Q.

You used to though.

A.

Yes, sir, we did.

Q.

You've been trained in, for instance, fingerprint

analysis; is that correct?
A.

Yeah, that's correct.

Q.

Just so that we're clear, in this case was anything

presented to you to take fingerprints from?
A.

There were none requested, no fingerprints requested.

Q.

Were you ever given a fanny pack to check for prints?

A.

I don't recall.

Q.

Okay.

If you'd - - i t would be in your report somewhere
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to the vehicle; is that correct?
A.

They were walking to the vehicle when I heard, let's do

it right here, let's do the deal.
Q.

Okay.

When they got next to the vehicle, were you able

to hear any further conversation?
A.

No, because my suspect was trying to talk to me and try

to figure out what was going on and I was trying to tell him
to be quiet.
Q.

Okay.

Did you observe anything through the windows?

A.

I did.

Q.

What did you observe?

A.

I observed an individual with a fanny pack.

him take something out of a fanny pack.

I observed

I observed the

female trying to continue to walk south a little bit further
with the officer we had.
Q.

Could you tell what that something was that he took out

of the fanny pack?
A.

Not from where I was at.

I -- well, I assumed because

of the conversations we'd had earlier.
Q.

Okay.

At that time did you know who the individual was?

A.

No.

Q.

Do you now know who that individual was?

A.

I do.

Q.

And is he in the courtroom today?

A. Yes.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Laurie Shingle, C.S.R.

138

MR. CAINE:

If I may, may I approach the witness --

THE COURT:

You may.

MR. CAINE:

-- during the examination?

Thank you,

Judge.
Q.

(By Mr. Caine)

Let me show you State's Exhibit Number

7, a photograph, just so the jury knows.
A.

Yeah, that's Darlene.

Q.

Okay.

A.

Yes, sir.

Q.

That's an accurate photograph of her?

A.

Yes, sir.

Q.

All right.

Is that Darlene?

Is that how she appeared on that day?

On that particular day, did you have

occasion to be with her in the evening hours of the 20th of
June?
A.

Yes.

Q.

How did you happen to be with her?

A.

We was --

Q.

And where were you?

A.

We was on 26th and Jefferson.

Q.

Okay.

A.

My sister-in-law lives there.

Q.

All right.

A.

I -- I don't know the address.

Q.

Okay.

A.

No.

.

Why were you at 2 6th and Jefferson?

What's the actual address?

Were you living there?
Darlene and my sister-in-law was.
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obviously taken after some things happened.

Is that the

white shirt you had on?
A.

Yes, sir.

Q.

All right.

rest of you.

That's a T-shirt.

Okay.

We don't see the

You had on a pair of shorts. What color were

they?
A.

Black.

Q.

Okay.

A.

Yes.

Q.

Is that correct?

A.

Yes, sir.

Q.

What kind of a cap?

A.

It was a baseball cap with the name CAT on it.

Q.

Okay.

A.

I had my keys and my glasses on.

Q.

Okay.

And a pair of shoes and socks?

And a cap on your head?

Did you have anything else on your person?

Your glasses like --do you wear glasses all the

time?
A.

Yes.

Q.

Did you have them on your person?

A.

Yes, I did.

Q.

And you were wearing them.

A.

They were in my sock.

Q.

Okay.

A.

No fanny pack.

Q.

Okay.

Your keys, where were they?

How about a fanny pack?

Did you -- did you have a fanny pack on at all
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A.

No.

I was out of breath.

Q.

Did you get hit?

A.

Knocked smooth out.

Q.

Okay.

And this photograph that we looked at before,

looks like you got something across your nose.

Did that

happen that evening?
A.

Yes, it did.

Q.

Okay.

Were you handcuffed during this entire

experience?
A.

Yes, I was.

Q.

Okay.

Did you say anything to any of these people?

Did

they tell you why they had arrested you?
A.

Well, when he was lifting --he lifted me up and they

was dragging me across the street -Q.

Okay.

A.

-- towards the car.

Q.

Okay.

A.

They stood me up on it -- by it, and the cop says, you

see those right there?

It was a white car, police vehicle.

And he was pointing to two sacks,

two of those -- the white sacks.
Q.

Okay.

A.

He says, those are yours.

Q.

What did you say?

A.

And I told him, F you, they're not.

Q.

Okay.
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P R O C E E D I N G S
October 15, 1998

THE CLERK:

Darlene Lucero

(Inaudible)

763, and I think it goes with Joseph Gallegos,
MR. CAINE:

Before we start this, we

want you to know that we're about to resolve two or
three cases.

Now that's not too bad, before we get

to the groveling and begging part of this.
(Laughter.)
MR. MILES:

I'll support Mr. Caine in

that but I'm not participating.
UNIDENTIFIED SPEAKER:
MR. CAINE:

(Inaudible).

That's right.

THE COURT: I've already listened to the
groveling this morning from Mr. Caine once.
Okay, which matters are we going to
call?
UNIDENTIFIED SPEAKER:
THE COURT:
MS. SJOGREN:

Lucero.

Okay.
It's on page 6, Your

Honor.
THE COURT:

Thank you.

MR. MILES:

Your Honor, this

negotiation is going to be presented in a fashion
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1

Ms. Lucero will plead guilty to an amended charge

2

of a possession of a controlled substance, a third

3

degree felony.

4

by interlineation, by striking the enhancement and

5

the distribution within a thousand feet of the park

6

and distribution.

7

defendant possessed a controlled substance, to

8

wit:

We don't have a problem doing that

Instead, just saying that said

Methamphetamine, Your Honor.

9

THE COURT:

10

MS. SJOGREN:

Ms. Sjogren?
That is the agreement,

11

Your Honor.

12

understanding that Ms. Lucero will agree to the

13

State's version of the facts, implicating the

14

codefendant is accurate, and that she will not

15

appear, if subpoenaed to testify, to testify that

16

the codefendant is innocent.

17

And further, the State is of the

MR. MILES:

And her understanding --

18

that is accurate, Your Honor.

Her understanding is

19

she -- while she's accepting this negotiation in

20

exchange for -- this negotiation in exchange for

21

her testimony, what she would say if called to

22

testify is that the version that the State has in

23

the police reports is accurate as to her

24

involvement and that is all the testimony she would

25

give, Your Honor.
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THE COURT:

Okay.

It will be for that

factual basis, then.
MR. CAINE:

Now, this sort of dovetails

over into part two of this.
codefendant.

Mr. Gallegos is the

As you know, the last time he was

here he expressed unwillingness to enter into any
negotiations.

We were not certain precisely what

the plea offer would be.

He was not brought up

here today for that reason and perhaps I should
have thought of this a couple of days ago and
called Debbie, but I didn't.
I have attempted to contact him at the
prison all day Monday and also on Wednesday.

I

talked with his counselors to get him to call me
back.

Normally they can facilitate that.

That was

not done.
I could tell the Court on the record
that one of the reasons that Mr. Gallegos was so
adamant about not entering into a negotiation is
because he felt that he would in some way be
exonerated by the codefendant in this case.
not going to happen.

That's

So what I'm asking is that we

change Monday's trial to a one, two, three.

He'll

be brought up, I will present to him the State's
offer, which frankly is a gift to him in this case,
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and explain the nature of the negotiation with the
codefendant- in terms of the fact that she is not
going to be giving testimony supportive of him, and
I think that will resolve it.
If for some reason it doesn't, I guess
I'm going to have to try him but I'd like to have
that opportunity.

I've talked with Sandy about

that and I don't think she objects to it.
MS. SJOGREN:

Yes.

And my

understanding now is that the trial will not be on
Monday.
MR. CAINE:

No, it would be like a one,

THE COURT:

All right.

MR. CAINE:

So that's the groveling

THE COURT:

Okay.

two, three.

part.
Grovel accepted.

Ms. Lucero, let me go through with you
your rights so I know you understand them and that
you are entering a plea knowingly and voluntarily,
okay?

If you'll move right closer over to the mic

there so I can hear you.
First of all, let me tell you that
you'll need to respond each time I ask you a
question, okay?
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